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RESPONDENT’S BRIEF

Issue
Has Grist failed to establish that the district court erred by denying his Rule 35 motion for
correction of an illegal sentence?

Grist Has Failed To Show Error In The District Court’s Denial Of His Rule 35 Motion For
Correction Of An Illegal Sentence
In 2005, the state charged Grist with seven counts of lewd conduct with a minor under
16, one count of sexual abuse of a child under the age of 16, and two counts of sexual battery of
a minor child 16 or 17 years of age. State v. Grist, 152 Idaho 786, 788, 275 P.3d 12, 14 (Ct.
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App. 2012). A jury found Grist guilty of all 10 counts and the district court imposed concurrent
sentences of life, with 15 years fixed, for the seven counts of lewd conduct with a minor under
16, and 15-year fixed sentences for sexual abuse of a child under the age of 16 and the two
counts of sexual battery of a minor child 16 or 17 years of age. Id. Grist appealed and the Idaho
Supreme Court vacated his convictions and remanded for a new trial. Id.
“After retrial by a jury, Grist was again found guilty of all ten counts.” Id. The district
court imposed concurrent unified sentences of life, with 10 years fixed, for the seven counts of
lewd conduct and, “[a]s to the remaining three counts, the district court imposed consecutive
determinate periods of confinement of five years, also to run consecutive to his sentences for
lewd conduct with a minor under sixteen.” Id. Thus, Grist’s aggregate sentence was increased
from life, with 15 years fixed, to life, with 25 years fixed. Id. Grist appealed and the Idaho
Court of Appeals affirmed his convictions, but “modif[ied] the twenty-five-year determinate
portion of Grist’s combined sentences to the fifteen-year determinate term originally imposed.”
Id. at 795-796, 275 P.3d at 21-22. Consequently, on May 18, 2012, the district court entered an
amended judgment of conviction, ordering that Grist’s five-year fixed sentences for sexual abuse
and the two counts of sexual battery run concurrently with each other, but consecutively to his
(concurrent) sentences of life, with 10 years fixed, for the seven counts of lewd conduct. (40108
R., pp.3-7.)
Approximately five and one-half years later, in December 2017, Grist filed a Rule 35
motion to correct an illegal sentence, contending that “the statute of limitations had run for his
lewd conduct and sexual battery charges, and that his convictions for sexual abuse were
predicated on the other charges, which rendered all of his sentences illegal.” (Appellant’s brief,
p.2; 45873 R., pp.39-42.) The district court denied the motion, finding that all of the charges
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were filed within the statute of limitations. (45873 R., pp.46-50.) Grist filed a notice of appeal
timely from the district court’s order denying his Rule 35 motion to correct an illegal sentence.
(45873 R., p.51.)
“Mindful of the district court’s factual findings,” Grist asserts that the district court erred
by denying his Rule 35 motion for correction of an illegal sentence. (Appellant’s brief, pp.2-4.)
He provides no argument in support of his claim. (Appellant’s brief, pp.2-4.)
“When issues on appeal are not supported by proposition of law, authority, or argument,
they will not be considered.” State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996)
(citing I.A.R. 35; Langley v. State Indus. Special Indem. Fund, 126 Idaho 781, 784, 890 P.2d
732, 735 (1995)). A party waives an issue on appeal if either authority or argument is lacking,
not just if both are lacking. Id. Because Grist has not presented, on appeal, any argument to
support his claim that the district court erred by denying his Rule 35 motion for correction of an
illegal sentence, he has waived the issue and this Court should decline to consider it.
Even if Grist’s appellate claim has not been waived, he has failed to establish that the
district court erred by denying his Rule 35 motion for correction of an illegal sentence. Pursuant
to Idaho Criminal Rule 35, a district court may correct a sentence that was imposed in an illegal
manner within 120 days after the filing of a judgment of conviction. The court may, however,
correct a sentence that is “illegal from the face of the record at any time.” I.C.R. 35. Because
these filing limitations are jurisdictional, the district court lacks jurisdiction to grant any motion
requesting relief that is filed after the time limit proscribed by the rule. State v. Sutton, 113
Idaho 832, 748 P.2d 416 (Ct. App. 1987). Grist’s Rule 35 motion was filed over five years after
the entry of the amended judgment of conviction. Therefore, the district court had jurisdiction to
consider only whether Grist’s sentence was illegal. In State v. Clements, 148 Idaho 82, 87, 218
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P.3d 1143, 1148 (2009), the Idaho Supreme Court held that “the interpretation of ‘illegal
sentence’ under Rule 35 is limited to sentences that are illegal from the face of the record, i.e.,
those sentences that do not involve significant questions of fact nor an evidentiary hearing to
determine their illegality.” An illegal sentence under Rule 35 is one in excess of a statutory
provision or otherwise contrary to applicable law. State v. Alsanea, 138 Idaho 733, 745, 69 P.3d
153, 165 (Ct. App. 2003).
The maximum prison sentence for both lewd conduct with a minor under 16 and for
sexual battery of a minor child 16 or 17 years of age in violation of I.C. § 18-1508A(1)(a) (see
33652 R., pp.20-21 1) is life in prison, and the maximum prison sentence for sexual abuse of a
child under the age of 16 is 25 years. I.C. §§ 18-1506, -1508, -1508A(4). Grist’s unified
sentences of life, with 10 years fixed, for seven counts of lewd conduct with a minor under 16,
and his five-year fixed sentences for sexual abuse of a child under the age of 16 and two counts
of sexual battery of a minor child 16 or 17 years of age (in violation of I.C. § 18-1508A(1)(a)) all
fall well within the statutory guidelines. (40108 R., pp.3-7.) In its order denying Grist’s Rule 35
motion for correction of an illegal sentence, the district court analyzed “the statutes of limitations
in effect at the time the charges were filed against Grist” and correctly determined that all of the
charges were filed within the applicable statutes of limitations. (45873 R., pp.47-48.) The state
adopts as its argument on appeal the district court’s analysis, as set forth at pages two (2) through
three (3) of the court’s Order on Defendant’s Rule 35(a) Motion to Correct Illegal Sentence.
(45873 R., pp.46-49.) The order is attached as Appendix A to this brief and is incorporated
herein by reference.
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The clerk’s record in docket number 40108 was augmented with the records in docket numbers
33652 and 37372. (40108 R., p.1.)
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Because Grist’s sentences do not exceed the applicable statutory maximums, and because
the sentences are not otherwise contrary to applicable law, Grist has failed to show any basis for
reversal of the district court’s order denying his Rule 35 motion to correct an illegal sentence.

Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Grist’s Rule 35 motion to correct an illegal sentence.

DATED this 7th day of November, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of November, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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PROCEDURAL HISTORY
This matter

On lune

is

before the Court on Grist’s rule 35 motion t0 correct an illegal sentence.

28, 2006, Grist

was convicted of seven counts of Lewd Conduct with

LC. §18—1508; two counts of sexual battery ofa minor 16/17 years ofage‘
one count 0f sexual abuse of a minor under the age 0f 16, LC. §lS-1506.

LC

a

Minor under

16,

§l8-1508A; and

On September 27,

2006. Grist was sentenced to a term of ﬁﬁeen years for each count of LC. §18-l 508; as well as a

term of ﬁﬁecn years determinate and ﬁﬁnen years indeterminate for the remaining counts of LC.

§§18-1508A and

18-1

506

respectively.

It

was ordered that the Lenns on

all

counts would be

served concurrently.

0n November 7.
Supreme Court ordered
this

Court for a new

guilty verdict

of ten years

on

all

2006, Grist appealed his convictions.
that Grisl’s convictions

trial.

February 2, 2009, The Idaho

be vacaied and that the matter be remanded to

A newjuxy trial was held on October 26-28, 2009, concluding in a

counts.

to life for

0n

On December 2, 2009, this Conn sentenced

Grist to concurrent terms

each count of I.C. §18-1508, and three consecutive terms of ﬁve years for

l
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the remaining three counts. totaling a

minimum of twenty ﬁve years.

Grist again ﬁled an appeal

on December 2]. 2009. On February 24, 2012, The Idaho Court of Appeals afﬁrmed
conviction but also

modiﬁed

years to the period of ﬁﬁecn

Grist’s sentence, reducing [he determinaxe period

illegal

oftwenty ﬁve

yam he had been given at his ﬁrst sentencing.‘ An Amended

Judgment of Conviction was entered 0n
an

Grist’s

May

18, 2012. Grist

ﬁled the rule 35 motion to correct

sentence befnre this Court on December 20, 2017.

ANALYSIS
GTist

now

challenges these sentences as illegal asserting that the statute of limitations had

run prior to his prosecution on the charges. Grist further asserts that his charge under

1506 was predicated on evidence from the other charges and therefore
section

is illegal

as well.

It is

unclear to the Court whether Grist

is

is irrelevant,

§18—

his sentence under that

alleging the statute

limitations barred his initial prosecution or the subsequent prosecution aﬁer the case

remanded. The distinction

[.C.

of

was

hewever, as the charges against Grist were never-

dismissed and, therefore both prosecutions originate from the date the charges were ﬁled on

August

3,

2005. Accordingly, the Court will conduct

in effect. at thc time the charges

its

analysis using the statutes of limitations

were ﬁled against Grist: The pertinent sections of that code

stating:

A prosecution for any felony must be commenced by the ﬁling oflhe
complaint or the ﬁnding ofan indicunent within five (5) years after its
commission. Except as provided in subsection (2) ofthis section, a prosecution
for any felony committed upon or against a minor child must be commenced
within ﬁve (5) years aﬁer the commission of the offense by the ﬁling of the
(1)

complaint or a ﬁnding of an indictment.

'Smfe

vA Grist, [52 Idaho 786.
Information was later ﬁled in this (ms: on Scptember l5, 2005. The information removed one count of both
§1 l-1508 and §lS~1508 that were present in the criminal complaint ﬁled on August 3, 2005.
I
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(2)

A prosecution under section

commenced within ﬁve

18—1506 or 18—1508, Idaho Code, must be

(5) years aﬁer the date the child reaches eighteen (1 8)

years 0f age.

LC. §19—402 (2003) (amended 200613
Beginning with Grist’s charges under LC. §18-1508A, as there was no speciﬁc provision
stating otherwise, charges

Lhe offense. Grist‘s

must have been ﬁled no

two counts alleged conduct

31, 2000, and from January

l,

later

than ﬁve years after the commission of

that occurred

ﬁ'om August

7,

2000

t0

December

2001 to December 31, 2001 respectively.‘ Both of these charges

allege conduct [hat occurred within

ﬁve years ofthe ﬁlling ofthe criminal complaint. Therefore

the statute 0f limitations had not run and Grist‘s mation is denied as to these counts.

As

to Grist‘s remaining charges,

limitations

LC. §l9—402(2) as codiﬁed

of 5 years aﬁer the victim’s 18th birthday

and 18-1 506, The victim in

this case

under LC. §§18-l 503

I984 and therefore would have

was born on

2007.

charges undea' those codes until

3,

for charges brought

a statute of

2002. Accordingiy, the statute of limitations did not bar Grist’s remaining

turned 18 on

August

at the time set

2005 thgy were well within the

statute

As

charges were ﬁrst ﬁled against Grist

of limitations. Therefore his motion

is

on

denied as

to these counts.

ORDER
IT IS

HEREBY ORDERED that Grist’s mic 3S motion to correct an illegal

sentence

is

DENIED.
Dated

J

In 2006,

§l9402 was amended

of limitations under
‘

this

m place violations of

ofFebmary 2018.

§§ [8-1506 and

184508 on

§ 19-401.

Inform axiom. at 3—4.
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